
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

IL PIT STOP, LLC, )
Petitioner, )

v. ) PCB _________
) (LUST Permit Appeal)

ILLINOIS ENVIRONMENTAL ) 
PROTECTION AGENCY, )

Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

To: John T. Therriault, Acting Clerk Division of Legal Counsel
Illinois Pollution Control Board Illinois Environmental Protection Agency
100 West Randolph Street 1021 North Grand Avenue East
State of Illinois Building, Suite 11-500 P.O. Box 19276
Chicago, IL 60601 Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith
served upon the attorneys of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, Illinois on the 5th day of June, 2017.

Respectfully submitted,
IL PIT STOP, LLC,
Petitioner,

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw                                                

Patrick D. Shaw
LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road
Springfield, IL 62704
217-299-8484
pdshaw1law@gmail.com
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IL PIT STOP, LLC, )
Petitioner, )

)
v. ) PCB ____________

) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

Respondent. )

PETITION FOR REVIEW OF AGENCY LUST DECISION

NOW COMES Petitioner, IL PIT STOP, LLC, pursuant to Section 57.7(c)(4) of the

Illinois Environmental Protection Act, 415 ILCS 5/57.7(c)(4), and hereby appeals the Agency’s

final decision, rejecting a plan and budget, stating as follows:

1. Petitioner is the owner or operator of a small, active service station in the City of

McLeansboro, County of Hamilton, Illinois, which has been assigned LPC # 0650205017.

2. On May 15, 2013, a release was reported from a gasoline underground storage

tank on the premises, which were assigned  Incident Number 2013-0569.

3. Thereafter, the tank and contaminated soil were removed, and soil samples were

analyzed.

4. On October 2, 2013 the Illinois EPA directed Petitioner to perform Stage 1 Site

Investigation work, and subsequently a soil and groundwater investigation was conducted.  This

work included advancing soil borings one thru eight (BH-1 thru BH-8) on July 22, 2015.

5. On October 7, 2015, Petitioner reported the results of the Stage 1 Site

Investigation as part of its Stage 3 Site Investigation Plan and Budget.  The Plan  proposed

advancing a single soil boring on an undeveloped parcel to the West in order to define the extent

of contamination.  The results were anticipated as being all that would be necessary to define the
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contamination plume.

6. On February 9, 2016, the Illinois EPA substantially approved the actual costs of

Stage 1 Site Investigation work, modified the Stage 3 Site Investigation Plan by requiring onsite

soil and groundwater sampling and analysis at several locations, including between two onsite

buildings.

7. On March 2, 2016, Petitioner’s consultant submitted a Stage 2 Site Investigation

Plan and Budget proposing to perform the onsite investigation in the locations dictated by the

Illinois EPA.

8. On May 20, 2016, the Illinois EPA approved the Stage 2 Site Investigation Plan as

submitted, and modified the budget to eliminate personnel costs ($1,709.36) for hiring a private

utility location company to discover the position of the numerous utilities running between the

buildings. 

9. By subsequent agreement, drilling between the buildings was eventually

abandoned and replaced with a location to the south of the buildings.

10. Thereafter, the additional onsite soil and groundwater investigation was

performed and the results analyzed.  Petitioner’s consultant concluded that the extent of the

contamination plume needed to be defined by advancing a single soil boring on an undeveloped

parcel to the West.

11. On December 28, 2016, Petitioner submitted a Stage 3 Site Investigation Plan and

Budget substantially similar to the previous submittal, with the incorporation of the results of the

Stage 2 site investigation activities and the actual costs of Stage 2 site investigation activities.

12. On April 28, 2017, the Stage 3 Site Investigation plan was rejected.  A true and
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correct copy of the Illinois EPA decision is attached hereto as Exhibit A.

13. The Illinois EPA rejected the plan because of activities that took place during

Stage 1 site investigation sampling:

Before any Stage 3 site investigation should be conducted off-site to identify the
extent of the soil contamination, additional soil sampling should be collected
near the property boundary line in the vicinity of soil borings BH-8 since the
analytical results for BH-8 demonstrated that the reporting limits were greater
than the Tier I remediation objectives for the applicable indicator
contaminants, benzene and MTBE.  Therefore, this location will need to be
resampled to determine if the onsite contamination has migrated offsite.

Please note that any costs associated with the collection of this additional soil
sample are not eligible for payment from the Fund since the original soil
sample should have been analyzed using the appropriate reporting limits.

14. The only regulation cited in support of this reasoning pertains to the proper design

of a Stage 2 site investigation plan.  (35 Ill. Adm. Code § 734.320)  Petitioner did not submit a

Stage 2 site investigation plan and there is nothing in this provision which would be violated by

approving the Stage 3 site investigation plan.  The Illinois EPA approved the previous Stage 3

site investigation plan on February 9, 2016, based upon the evidence of offsite contamination.

15. Furthermore, the Stage 2 site investigation activities were directed by the Illinois

EPA project manager with full awareness of any alleged issues in the BH-8 analytical results

reported as part of Stage 1 site investigation.  The Stage 2 site investigation plan was approved

by the Illinois EPA on May 20, 2016. 

16. The alleged deficiencies relate to Stage 1 site investigation activities that were

approved for payment on February 9, 2016.  Section 734.320 of the Board’s regulations do not

apply to Stage 1 site investigation activities either.

17. Finally, the soil samples taken as part of BH-8 were analyzed and certified by
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Teklab, Inc. using the proper methods like all of the other samples, and there is no basis for the

allegation that inappropriate reporting limits were used.

18. Therefore, the modification to the Stage 3 plan should be stricken as unnecessary,

or alternatively, if additional soil sampling must be conducted in the vicinity of BH-8, it should

be eligible for reimbursement as any other site investigation work.

19. Furthermore, the associated budget to perform the Stage 3 Site Investigation Plan

should be approved.

20. Finally, with respect to the actual costs incurred performing the Stage 2 site

investigation, Petitioner appeals the cutting of all costs associated with Petitioner’s consultants’

consulting:

$1,734.74 Consulting with owner/operator regarding proposed scope of work, project

status and tentative schedule.

$495.64 Onsite meeting with owner/operator to review/evaluate IEPA requested

Stage 2 boring & well locations.

$867.37 Correspondence with owner/operator and Illinois EPA regarding buried

utilities south of store building.

$250.30 Consulting with owner/operator regarding revised scope of work and field

schedule.

$625.75 Second onsite meeting with owner/operator to review/evaluate IEPA

suggested alternate drilling locations.

21. The Illinois EPA erred in concluding that consultation costs are ineligible costs

under the Board’s regulations.  Such costs are expressly authorized under 35 Ill. Adm. Code §
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734.845 (“Professional Consulting Services”) and are normal costs of a consulting relationship.  

In this case, additional consulting services were necessitated by the Illinois EPA’s ordering of

additional onsite testing that required additional planning, particularly to avoid utilities.  These

were reasonable costs actually incurred, and there was no legal basis to cut them.

22. The subject Illinois EPA letter was received by certified mail on May 1, 2017,

which is 35 days from the date this appeal is being filed, and therefore timely.

WHEREFORE, Petitioner, IL PIT STOP, LLC, prays that:  (a) the Agency produce the

Record; (b) a hearing be held; (c) the Board find the Agency erred in its decision, (d) the Board

direct the Agency to strike the modification to the Stage 3 Site Investigation Plan, direct the

Agency to approve the associated budget, and restore the consulting costs to the Stage 2 Site

Investigation Actual Costs budget, (e) the Board award payment of attorney’s fees; and (f) the

Board grant Petitioner such other and further relief as it deems meet and just.

IL PIT STOP, L  L   C  ,       
Petitioner             

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW 

By: /s/ Patrick D. Shaw                     

Patrick D. Shaw
LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road
Springfield, IL 62704
217-299-8484
pdshaw1law@gmail.com
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